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Abstract:PartIVoftheUnitedNationsConventionontheLawoftheSea
providesthatthearchipelagicregimeappliesto“archipelagicstates”.However,
itisnotclearlyprovidedwhetherthearchipelagicregimeappliestothemid-o-
ceanarchipelagosofcontinentalcountries.Therecentlegislativepracticeofthe
continentalcountrieswithmid-oceanarchipelagosrepresentedbyEcuadorand
Denmarkisthattheyregardthearchipelagosasasingleunitanddrawstraight
baselinesbywayofnationallegislation.Chinaisalsoacontinentalcountrywith
mid-oceanarchipelagos.TherearefourarchipelagosincludingtheDongsha,
Xisha,ZhongshaandNanshaIslandsintheSouthChinaSea.TheChinesegov-
ernmenthasnotyetannouncedbaselinesandbase-pointsfortheseislandsex-
ceptfortheXishaIslands.Thisarticletriestoanalyzewhethercontinental
countriescanapplythearchipelagicregimebasedonthehistoryoftheThird
UnitedNationsConferenceontheLawoftheSea,andhowtodrawthebase-
linesfortheSouthChinaSeaIslandsbasedonthepracticesofothercontinental
countries.
KeyWords:archipelagicregime;continentalcountries;mid-oceanarchipela-
gos;theSouthChinaSeaIslands
ThearchipelagictheorywasestablishedintheThirdUnitedNationsCon-
ferenceontheLawoftheSea(hereinafterreferredtoas“theThirdConference
ontheLawoftheSea”or“theThirdConference”),andeventualythearchipe-
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lagicregimeisprovidedingeneralintheUnitedNationsConventiononLawof
theSea(hereinafterreferredtoastheConventionorUNCLOS)intheformof
“ArchipelagicStates”.However,theinternationalcommunityhasbeencontinu-
alydebatingonthequestionwhetherthearchipelagicregimecanbeappliedto
themid-oceanarchipelagosofcontinentalcountriessincetheinitiationofthe
archipelagictheory.Althoughnofinalconclusionhasbeenmadewithregardto
thisissue,somecontinentalcountrieshaveputitintopracticeinthedelimita-
tionofthebaselinesfortheirarchipelagos.Specialattentionshouldbepaidto
thisrecentpractice.TheislandsintheSouthChinaSeahavebelongedtoChina
sinceancienttimes.However,exceptfortheXishaIslands,thebaselinesand
base-pointsoftheterritorialwatersfortheotherthreeIslandshavenotyet
beenpublished.HowtomaintainChina’smaritimeinterestsandrightsfulyac-
cordingtothecurrentprovisionsofinternationallawbutwithoutprejudiceto
internationalnavigationsystem,whichisadifficultproblemfacedbyChinain
itspracticeofmaritimedelimitation.
Ⅰ.TheDifferencesonArchipelagicRegimeintheThird
ConferenceontheLawoftheSea
  Theconceptofthearchipelagicstatewasnotinitiatedandwidelydis-
cusseduntiltheThirdConferenceheldfrom1973to1982.Withelevensessions
ofdiscussion,theConventionwasfinalyadoptedin1982.Duetothetireless
effortsofthirdworldcountries,theconceptofthearchipelagicstatewaseven-
tualyacceptedbytheinternationalcommunityandadoptedsuccessfulybythe
Convention.Thearchipelagoissuewasmainlydiscussedinthesecond,third
andfourthsessionsthatresultedinsomedocumentsthatwerecriticalforthe
finalarchipelagicregime.ThedocumentscoveredtheInformalSingleNegotia-
tingText(1975),theRevisedSingleNegotiatingText(1976),andtheInfor-
malCompositeNegotiatingText(1977).Thepositionsofarchipelagicstates
werebasicalysupportedintheThirdConferenceandincludedinthefourth
partoftheConvention.
Thearchipelagicprincipleorarchipelagictheorywasfirstinitiatedbythe
archipelagicstatesgroupcomposedofFiji,Indonesia,MauritiusandthePhilip-
pinesattheconferenceofthePreparatoryCommitteeoftheThirdConference
in1973.ThefourarchipelagicstatesproposedSuggestionsofArchipelagic
PrincipletotheSeabedCommissionwhichstatedthat:(1)Thearchipelagic
Statemaydrawstraightarchipelagicbaselinesjoiningtheoutermostpointsof
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theoutermostislandsanddryreefsofthearchipelago;(2)thewatersinsidethe
baseline,regardlessoftheirdepthorthedistancefromthecoast,thesea-bed,
subsoil,theairspaceoverthewatersanditsresourcesbelongtothesovereign
jurisdiction;(3)ArchipelagicStatesshould,inaccordancewithdomesticlaw,
andtakingtheexistingrulesofinternationallawintoaccount,alowforeign
shipstoenjoytherightofinnocentpassagethrougharchipelagicwaters.①Lat-
eron,thefourcountriesturnedtheseprinciplesintospecificarticles.Theypro-
posedDraftArticlesRelatingtoArchipelagicStatestosystemicalycoverthe
conceptofthearchipelagicstate,thedelimitationofarchipelagicstraightbase-
lines,thelegalstatusofarchipelagicwatersandtheinnocentpassagethrough
archipelagicwaters.②Astotheapplicationscopeofthearchipelagicregime,
Article1,Paragraph1oftheDraftArticlesexplicitlystatesthat“Thisprovi-
sionappliesonlytoarchipelagicStates”.
TheDraftArticlesRelatingtoArchipelagicStateswasformalysubmitted
inthesecondsessionin1974.ThecontentsoftheDraftArticleswerebasicaly
thesameastheonesubmittedin1973representingtheinterestsofthearchipe-
lagicstates.Ninecontinentalcountrieswithmid-oceanarchipelagosdrewupa
WorkingPaper,tryingtorevisetheDraftArticles.Themostobviouschange
wastoeliminatethearticle “Thisprovisionappliesonlytoarchipelagic
States”.Thepurposewastoextendthearchipelagicregimetothecontinental
countrieswithmid-oceanarchipelagos.Thisdocumentrepresentedtheposition
ofthosecontinentalcountries.
Thesetwodiametricalyoppositedocumentsonaproposedarchipelagore-
gimeledtodebatesbetweenthearchipelagicstatesandthecontinentalcoun-
tries.Thearchipelagicstates,suchasthePhilippinesandIndonesia,opposed
theextensionofthearchipelagicregimetomid-oceanarchipelagosownedby
continentalcountries.Theyheldthatonlythestatesconstitutedwholybyar-
chipelagoscouldapplythearchipelagicprinciplesinthedelimitationoftheter-
ritorialseaorexclusiveeconomiczone.However,thecontinentalcountriesthat
ownedmid-oceanarchipelagosfarfromthemainlandsuchasIndia,Ecuadorand
Portugalclaimedthatthearchipelagicregimeshouldapplytoalarchipelagos
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becausethearchipelagicstatesandthearchipelagosconstitutingpartofthe
coastalstateswerecloselyrelatedandthusshouldbesolvedtogether.①Be-
causemostcountriesattendingtheThirdConferenceopposedextendingthear-
chipelagicprinciplestothemid-oceanarchipelagos,thecontinentalcountries’
concernsfinalydieddowninthedebateabouttheapplicationscopeofthear-
chipelagicregime.Asaresult,theirclaimsinWorkingPaperwerenotrecorded
intheInformalSingleNegotiatingTextforfurtherdiscussion.
Inthethirdsessionin1975,aldocumentsanddraftarticlesdiscussedin
thesecondsessionwerecombinedintoasingletext,whichformedtheInformal
SingleNegotiatingText.Thearchipelagicissuewasincludedinthethirdpart
oftheTextwithtwoseparatesectionsentitled“ArchipelagicStates”and“Mid-
oceanarchipelagosbelongingtocontinentalcountries”.TheNegotiatingText
wasveryvagueastowhetherthearchipelagicregimeappliedtothemid-ocean
archipelagos.Article131providedthat“theprovisionsofSectionI(TheArchi-
pelagicStates)shalbewithoutprejudicetothestatusofthemid-oceanarchi-
pelagosthatformintegralpartofterritoriesofcontinentalcountries”.
Inthefourthsessionin1976,TheRevisedSingleNegotiatingTextwas
putforwardonthebasisoftherevisionoftheInformalSingleNegotiating
Text.ThisnewTextentitledChapterVIIwith“ArchipelagicStates”anddele-
tedtheSectionof“Mid-oceanarchipelagosbelongingtocontinentalcountries”
inthepreviousText.②
Inthesixthsessionin1977,theabovefourtextswerecombinedintothe
InformalCompositeNegotiatingTextwhichbecametheblueprintofthedraft
oftheConventionin1982.PartIVoftheConventionisaboutarchipelagic
states.
Inthe11thsessionin1982,theDraftArticlesrelatingtoarchipelagicstates
submittedbythearchipelagicstatesgroupwerebasicalyaccepted,andthespe-
cialprovisionsofarchipelagicregimeforarchipelagicstateswerestipulatedin
PartIVoftheConvention.However,theConventiondoesnotgiveclearprovi-
sionregardingthemid-oceanarchipelagosofcontinentalcountries.
Fromthedebateabouttheapplicationscopeofthearchipelagicregime
throughtheThirdConference,itisclearthatarchipelagicstatesstronglyop-
posedtheexpansionoftheapplicationscope,thatthediscussiononthemid-o-
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ceanarchipelagosdidnotreceivethesameattentionasarchipelagicstates,and
thatthecontinentalcountriesdidnotclaimtheirrightsonthemid-oceanarchi-
pelagosasstronglyasthearchipelagicstatesdidintheConferenceontheLaw
oftheSea.①Consequently,thearchipelagicregimewasexcludedfromapplying
tothemid-oceanarchipelagos.
Ⅱ.Whetherthearchipelagicregimecanbeappliedtothe
mid-oceanarchipelagosofcontinentalcountries
  NeitherthelegislationprocessnorthespecificprovisionsoftheConven-
tiongaveaclearindicationastothelegalstatusofthemid-oceanarchipelagos
ofcontinentalcountries.Objectivelyspeaking,thelegalstatusofthemid-ocean
archipelagosisnotclearlydefinedintheConvention.Tosomeextent,thisisa
blankareaintheConvention.②Therefore,sincetheproposalofthearchipelag-
icregime,along-runningdisputehascontinuedintheinternationalcommunity
ontheissuewhetherthearchipelagicregimecouldbeappliedtothemid-ocean
archipelagos.Sofar,nofinalconclusiononthisissuehasbeenmadeinthecircle
oftheinternationalmaritimelaw.
A.Theviewsofscholarsonwhetherthearchipelagicregimecanbeappliedtothe
mid-oceanarchipelagos
1.Viewsadvocatingthatthearchipelagicregimecanbeappliedtothemid-o-
ceanarchipelagos
SomeChinesescholars,representedbyProfessorDegongChenandProfes-
sorJianjunGaoarguethatthefactthatthearchipelagicbaselineregimeispro-
videdinPartⅣ “ArchipelagicStates”doesnotnecessarilymeanthatitapplies
onlytoarchipelagicstates,butnottothemid-oceanarchipelagosbelongingto
certaincountries.③
Someforeignscholars,representedbyR.R.ChurchilandA.V.Lowe,who
areBritishexpertsondelimitation,alsopointoutthat“ThislimitintheCon-
vention(i.e.,thearchipelagicregimeappliesonlytoarchipelagicstates)seems
neithernecessarynorreasonable.Aslongasothercountriesrecognizethebase-
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linesdelimitedforthemid-oceanarchipelagosbelongingtocontinentalcoun-
tries,thesepracticesshouldbedeemedaseffectiveandlegal.”①
Themainreasonsforclaimingthatthearchipelagicregimecanbeapplied
tothemid-oceanarchipelagosofcontinentalcountriesareasfolows:
First,thereasonsforthearchipelagicregimeproposedbythearchipelagic
statesareequalyeffectiveforthemid-oceanarchipelagosofcontinentalcoun-
tries,becausetheproblemsfacedbythesetwotypesofarchipelagosarethe
sameandthereforethesolutionshouldnotbedifferent.Firstofal,fromapo-
liticalperspective,thearchipelagicregimeaimstomaintainthenationalpoliti-
calintegrationandtheintegrityofnationalsovereignty.Sosimilarly,theconti-
nentalcountries’righttoexercisesovereigntyovertheirmid-oceanarchipelagos
shouldnotbeneglectedjustbecausethosearchipelagosarefarawayfromthe
mainlandterritory.Secondly,fromaneconomicperspective,forthearchipelagic
states,theresourcesinthewatersamongtheislandsinthearchipelagoarethe
basisonwhichthelocalpopulationsrelyonforexistence.Similarly,forthe
continentalcountries,theirinhabitantsinthemid-oceanarchipelagosalsorely
ontheexploitationofarchipelagicresources,thoughtheycouldhavethemain-
landastheirsupplyarea.Thirdly,fromasecurityperspective,ifthetraditional
islandsregimewasadopted,itwouldresultinlargehighseasbetweenthena-
tionalcontinentalterritoryandthemid-oceanarchipelagos.Accordingtothe
Convention,foreignshipsandaircraftsoverthehighseashavefreedomofnavi-
gationandoverflight,whichwilleadtoahiddenperilfornationalmaritime
safetyandsecurity.Thisisequalyimportantbothtothearchipelagicstates
andthecontinentalcountries.②
Second,ifthearchipelagicregimedoesnotapplytothemid-oceanarchipel-
agos,unfairnesswilbecreatedininternationallaw.Beingarchipelagos,ifthey
formanarchipelagicstate,thentheyareendowedwiththesovereigntythat
“extendstotheairspaceoverthearchipelagicwaters,aswelastotheirbed
andsubsoil,andtheresourcescontainedtherein”.③However,iftheyonlyform
partofacontinentalcountry,thecountrycanonlyexercisesovereigntyover
eachislandthereinrespectively,withoutthesamesovereigntyasthatofthear-
chipelagicstate.Nodoubtthatitwilleadtoseparationofsovereigntyormake
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theislandsfarawayfromthemainlandsecond-classterritorysincethetwo
kindsofarchipelagosaretreateddifferently.Moreover,suchadistinctionexag-
geratescertaingeographicalinequalities,whichistantamounttoapunishment
forthosecountries.
Third,althoughtheConventionprovidesthearchipelagicbaselineregime
inPartIV“ArchipelagicStates”,itdoesnotmeanthatthearchipelagicregime
appliesonlytoarchipelagicstatesandnottomid-oceanarchipelagos.Atleast
theConventiondoesnotexplicitlystatethatthearchipelagicregimedoesnot
applytothemid-oceanarchipelagos.Aslongasthispracticeislegalandeffec-
tiveaccordingtocustomaryinternationallaw,andrecognizedbyothercoun-
tries,itshouldbeconsideredthatthearchipelagicregimecanbeappliedtothe
mid-oceanarchipelagos.
2.Viewsclaimingthatthearchipelagicregimecannotapplytothemid-ocean
archipelagosofcontinentalcountries
Fortheissuethatwhetherthearchipelagicregimecanbeappliedtothear-
chipelagosintheSouthChinaSea,someChineseexperts,representedbyPro-
fessorLihaiZhaoandProfessorGujieYuan,havedifferentviews.Theyhold
thatitwon’tworktocompletelyapplytheprovisionsaboutarchipelagointhe
ConventiontotheislandsintheSouthChinaSea.AccordingtoPartIVofthe
Convention,thearchipelagicregimeonlyappliestoarchipelagicstates.①
Prof.ParkChoon-Ho,afamousexpertofmaritimelawfromSouthKore-
a,representsotherexperts,whoalsobelievethatonlythecountryconstituted
wholybyarchipelagoscanbeknownasanarchipelagicstate,andonlythat
countrycanapplythearchipelagicregime.②
Thusitcanbeseenthat,theleadingandalsothesimplestreasonclaiming
thatthearchipelagicregimecannotbeappliedtothemid-oceanarchipelagosis
thatthearchipelagicregimeestablishedbytheConventioncanbeappliedonly
tothearchipelagicstates.SincethecontinentalcountriesincludingChinadonot
belongtothearchipelagicstates,theycannotapplythearchipelagicregime
whichisdesignedexclusivelyforthearchipelagicstatestodelimittheirbase-
lines.
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B.Thebaselineregimethatappliestothemid-oceanarchipelagosofthecontinen-
talcountries
  TheConventionhasprovisionsonthelegalstatusofcoastalislandsofthe
continentalcountries,whilePartⅣoftheConvention(“ArchipelagicStates”)
providesthatthearchipelagicregimeappliestoarchipelagicstates.However,
theConventionhasnoprovisiononthemid-oceanarchipelagos.Objectively
speaking,theConventiondoesnotsuccessfulyresolvethelegalstatusofthe
mid-oceanarchipelagos.
Theauthorsareoftheopinionthatmid-oceanarchipelagoscannotapply
thearchipelagicregimewhichwasdesignedspecificalyforthearchipelago
states.However,thecontinentalcountriescanregardthemid-oceanarchipela-
gosasasingleunitandthusapplythestraightbaselinesregime.Thereasons
areasfolows:
First,asfarasPartⅣofthe1982Conventionisconcerned,thearchipelag-
icregimeisonlyapplicabletothearchipelagicstatesbutnottothearchipelagos
farfromthemainland.
Asmentionedabove,therewerecompletelydifferentopinionsastotheap-
plicationscopeofthearchipelagicprinciplesintheThirdConferenceonthe
LawoftheSea.Thecontinentalcountrieswithmid-oceanarchipelagostriedto
assertthatthearchipelagicprinciplesapplyequalytothecontinentalcoun-
tries,apositionwhichwasstronglyopposedbythearchipelagicstatesgroup.
Thefinalresultisthatthemid-oceanarchipelagosofthecontinentalcountries
arenotmentionedinPartIVoftheConvention.TheConventionintentionaly
avoidsmentioningthemid-oceanarchipelagos;thoughIndia,Greece,Portugal,
SpainandColombiainsistedontheapplicationofthearchipelagicregimewhile
mostcountriesopposedit.①Itcannotbenecessarilydeducedthatthearchipe-
lagicregimecanbeappliedtothemid-oceanarchipelagosjustbecausetheCon-
ventiondoesnotprovideotherwise.Thisapplicationissuewasformalyraised
anddiscussedattheThirdConferencewithoutagreement.Theapplicationof
thearchipelagicregimetothemid-oceanarchipelagosofthecontinentalcoun-
trieshasbeendeniedbecauseofoppositionfromthearchipelagicstates.There-
fore,theauthorsbelievethatthecorrectdeductionisthatthearchipelagicre-
gimeshouldonlyapplytothearchipelagicstates,ifputintothecontextofthe
formulatingbackgroundoftheConvention.
471
① WeinongGao,InternationalLawoftheSeaand MaritimeJurisdictioninPacificO-
cean,Guangzhou:SeniorEducationPress,1999,p.32.
AspointedoutbyO.P.Sharma,anexpertofthelawoftheseafromthe
IndianNavy,theConventionmadetheconceptofthearchipelagicstatessa-
cred.AlthoughtheIndiandelegationattheConferenceurgedthattherewasno
differenceinthestatusbetweentheindividualarchipelagicstatesandthearchi-
pelagosaspartofthemainlandterritories,IndiacouldnotpersuadetheConfer-
encetorecognizethatcoastalislandsofthecontinentalcountries,suchasthe
AndamanandNicobarIslands,havethesamelegalstatusasanarchipelagic
State.①
Secondly,accordingtotherelationshipbetweenthestraightbaselinesand
thearchipelagicbaselines,thefactthatthearchipelagicregimedoesnotapply
tothemid-oceanarchipelagosdoesnotexcludethecontinentalcountriestocon-
siderthearchipelagosasawholeanddelimittheirstraightbaselines.
ThelegitimacyofthestraightbaselineshasbeenrecognizedintheJudg-
mentoftheUnitedKingdom-NorwayFisheriescasein1951.However,the
straightbaselinesareonlyapplicabletothecoastalislands.Ifthearchipelagic
stateswouldapplyitbyanalogy,manyproblemswouldbecreated.Thatiswhy
itwasnecessarytoestablishanarchipelagicbaselineregimewhichisnotthe
sameasthestraightbaselineregime.
TheConventionestablishesthebaselineregimewithbasictypesofnormal
baselineandstraightbaselines.Therefore,todelineatethebaselineofaterrito-
rialsea,thecoastalstateshouldfirstconsiderwhetherthenormalbaselinecan
beused.Inspecialcircumstances,thestraightbaselinescanbeused,asprovided
inArticle7oftheConventionthat“inlocalitieswherethecoastlineisdeeply
indentedandcutinto,orifthereisafringeofislandsalongthecoastinitsim-
mediatevicinity,themethodofstraightbaselinesjoiningappropriatepoints
maybeemployedindrawingthebaseline”.Forarchipelagiccountries,Article
47oftheConventionprovidesthat“anarchipelagicStatemaydrawstraightar-
chipelagicbaselinesjoiningtheoutermostpointsoftheoutermostislandsand
dryingreefsofthearchipelago”.Fromtheabovetypesofbaselineandtheirap-
plicableobjects,wecanseetheConventionhasthefolowingrulesfordrawing
baselines:thenormalbaselineshouldbeusedinnormalcircumstances,whilein
somespecialcircumstancesthestraightbaselineswithspecificconditionsand
thearchipelagicbaselinesforspecificobjectscanbeused.Therefore,wecan
concludethatthearchipelagicstatesmayapplythearchipelagicregimetodraw
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archipelagicbaselines,whileotherarchipelagosmayapplythecommonbaseline
regime,i.e.normalorstraight.
AlthoughtheConventionlimitstheapplicationscopeofthearchipelagic
regimetothearchipelagicstates,itdoesnotmeanthattheConventiondenies
theclaimthatthecontinentalcountrymaydrawstraightbaselinesfortheir
mid-oceanarchipelagosasawhole.Thiscouldberegardedasadelimitation
methodandskil.Thequestionwhetherthearchipelagosconstituteasingleu-
nitasamatteroflawhasbeenposedbyinternationalpracticesinceearly19th
century.Forexample,theKingoftheHawaianIslandsdeclaredinaneutral
statementonMay16,1853thatthedeclarationofneutralityshouldberespec-
tedwithinhisjurisdiction,includingalthechannelsandislandsbetweenthem.
Inthesubsequentyears,kingsofindigenouspeopleinTongaandFijimade
similarstatements.InthedelimitationoftheAdelinIslandsonOctober20,
1921,thearchipelagoanditssurroundingwaterswereregardedasawholeu-
nit.①BothCuba’sdomesticlegislationin1934and1942andIreland’sFisheries
Actin1952consideredarchipelagosasasingleunitdejure.②Inaddition,a
similarconceptwasalsousedintheoriesofinternationallawinthe20thcentu-
ry.Mr.Alvarez,aChileanscholar,recommendedtotheInternationalLawAs-
sociationin1924thatarchipelagosshouldbeseenintheirpoliticalandeconom-
icentirety,andshouldbeconsideredasawholewhendelimitingtheirterritorial
waters.Theislandthatisthefurthestawayfromthecenterislandshouldbe
treatedasabase-pointtodrawterritorialwaters.Subsequently,onthebasisof
thedevelopmentoftheoveralconceptofanarchipelagobytheInternational
LawAssociation,conferencesforthecodificationofinternationallawonthe
sea,InternationalCourtofJustice,andtheInternationalLawCommission,the
conceptofan“archipelago”wasclearlydefinedinthearchipelagicregimees-
tablishedintheConvention.Itisthusclearthat,fromthegeographicalfacts
andlegalpointofview,archipelagosasanoverallegalconcepthasbeengener-
alyrecognizedbytheoryofinternationallawandstatepractice.Sincearchipel-
agoscanformanoverallegalconcept,theconceptofanarchipelagoshouldin-
cludethemid-oceanthearchipelagosofthecontinentalcountries.Althoughthe
Conventiondoesnotmentionthis,itdoesnotmeanthattheConventiondenied
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theconcept,ortheconceptdoesnotapplytothemid-oceanarchipelagos.
Infact,broadlyspeaking,thearchipelagicbaselinesalsobelongtostraight
baselines.However,toapplythearchipelagicbaselinestothearchipelagic
states,variousspecificrequirementsshouldbemet,includingthechoiceof
base-points,theratioofwatertoland,baselinelengthandsoon.Althesere-
strictiverequirementsdonotexistinthestraightbaselines.Thismakesthe
straightarchipelagicbaselinesanindependentbaseline.Thelegaleffectsforthe
generalstraightbaselinesandarchipelagicbaselinesaredifferent,i.e.thewater
areaclosedbythegeneralstraightbaselinesisinternalwaters,whilethearea
closedbythearchipelagicstraightbaselinesisarchipelagicwaters.
Fortheissuehowtodelimitatethebaselineofthemid-oceanarchipelagos,
Mr.AmnesiaSinge,whowaschairmanoftheThirdConferenceontheLawof
theSea,suggestedinhisbook“ArchipelagicIssueintheLawoftheSea”that
someofthegeneralprinciplesraisedintheUnitedKingdom-NorwayFisheries
Casecouldbeusedtoo.First,theimpactoftheeconomicinterestsonthedeter-
miningofthebaselineshouldbeconsidered.Theimpactisdecidedbylong-term
useandactualneeds.Second,therelationshipbetweenlandandseashouldbe
consideredindecidingwhetherornottoadoptthestraightbaselines.Third,the
useofstraightbaselinesshouldbebasedonthegeneralshapeofthecoast.
Last,althoughthereisnospecificprovisiononthelengthofbaseline,itslength
shouldbereasonable.①
Thirdly,mattersthatwerenotregulatedbytheConventionshouldbede-
terminedbygeneralrulesorcustomformedbystatepractice.
TheConventionhasnoexplicitprovisiononwhetherthecoastalcontinen-
talcountrieshavetherighttodelimitatestraightbaselinesforthemid-ocean
archipelagos.ThePreambleofConventionstatesthatmattersnotregulatedby
thisConventioncontinuetobegovernedbytherulesandprinciplesofgeneral
internationallaw.Therefore,themainfactorthatdeterminesthelegalstatusof
themid-oceanarchipelagosofthecontinentalcountriesiscustomaryinterna-
tionallaw.Thus,somescholarsarguethat,accordingtothecustomaryinterna-
tionallaw,ifthestraightbaselinesusedtodelimitthearchipelagosareconsist-
entlyopposedbyotherstates,thepracticeofthecoastalcontinentalcountries
isnotlegal.But,ifotherstatesareacquiescenttoordefinitelyacceptthisprac-
tice,itshouldberegardedasconsistentwithinternationallaw.Thecustomary
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internationallawthatdeterminesthelegalstatusofthemid-oceanarchipelagos
ofthecontinentalcountriesshouldbefoundinandprovedbyinternational
practice.Internationalpracticesthatreflectcustomaryinternationallawinclude
thedecisionsofInternationalCourtofJustice,arbitralawardsofinternational
arbitration,nationalunilaterallegislativepracticeandthegenerallawprinciples
recognizedinsomeoftheprovisionsoftheConvention.
TheInformalSingleNegotiatingTextin1975statesthattheregulations
forthearchipelagicstatesshalnotaffectthelegalstatusofthemid-oceanar-
chipelagos.Itimpliedrecognitionofthepracticeofthemid-oceanarchipelagos
bythecontinentalcountries.Althoughthispartwasdeletedinthelatertext,it
doesnotaffecttheclaimthatthecontinentalcountriescontinuetodelimitate
theMid-oceanarchipelagosasawhole.Throughanalysisofthedevelopment
processofthearchipelagictheory,boththearchipelagicstatesandtheconti-
nentalcountrieswithmid-oceanarchipelagoshaveadvocatedarchipelagicprin-
ciples.Thedifferenceisthattheideaofthearchipelagicstateswasapprovedin
theformofatreaty,whiletheideaofthecontinentalcountrieswasintentional-
lyneglected.Asaresult,whichbaselineregimecanbeappliedtothemid-ocean
archipelagoshastomainlyrelyonthepracticeofstates.Althoughtheinterna-
tionalpracticesconsiderdelimitationasaninternationalissue,therealwilof
thecoastalstate,asexpressedinitsdomesticlaw,shouldnotbeneglected,as
longasthispracticeisrecognizedornotstronglyobjectedtobyothercoun-
tries.Beforeandaftertheestablishmentofthearchipelagicregime,someconti-
nentalcountrieshaveadoptedthestraightbaselineregimetodrawthebaseline
forthemid-oceanarchipelagosasawholeunit.Nostrongoppositionbyother
countrieswasmade.Thispracticecanbeusedasprecedent.
Itcanbesaidthat,thefactthattheConventionlimitsthearchipelagic
statestothestatesthatareconstitutedwholybyarchipelagosistheresultof
internationalpoliticalreality.Butitdoesnotmeanthatthenatureofthesear-
chipelagos(themid-oceanarchipelagosofthecontinentalcountries)isdifferent
fromthatofthearchipelagicstates.①Inpractice,anumberofcontinentalcoun-
triesdelineatethestraightbaselinesforthearchipelagosfarawayfromthema-
inland,anddeclarethatthewatersonthelandwardsideofthebaselineform
partoftheinternalwatersorterritorialsea,ratherthanthearchipelagicwa-
ters.TheexamplesaretheFaroeIslandsofDenmarkandtheGalapagosIslands
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ofEcuador(tobeelaborateduponinPartIII).Thesecontinentalcountriesre-
gardthemid-oceanarchipelagosasawholetodrawthestraightbaselinesthat
aredifferentfromarchipelagicbaselines.Therefore,wecansaythattheCon-
ventionregulatesarchipelagicstatesasawholetodrawtheirbaselines,butit
neverexcludestheclaimthatthemid-oceanarchipelagoscouldapplystraight
baselinesasawhole.
Ⅲ.Whetherthearchipelagicregimecanbeappliedtothe
SouthChinaSeaIslands
A.ThePracticeRelatingtotheMid-oceanArchipelagosoftheContinentalCoun-
tries
  AccordingtotheConvention,thearchipelagicregimedoesnotapplytothe
mid-oceanarchipelagoswhendrawingtheterritorialseabaselinethatisusedto
measurethebreadthoftheterritorialsea.Whatcouldbeappliedisthenormal
baselineregime(thecoastallow-waterlineonthelarge-scalechartsofficialy
recognizedbythecoastalstate)andinsomespecialcircumstances,thestraight
baselineregime(i.e.iftheislandsareintheatol,ortheislandssurroundedby
thesubmergedreef,theterritorialseabaselineisthelow-waterlinetothesea
ofthereefshowedbysomemarksonchartsofficialyrecognizedbythecoastal
countries).However,somecountrieswhichclaimedthatthemid-oceanarchi-
pelagosshouldapplyarchipelagicprinciplescontinuedtoinsistontheiroriginal
position,andputitintopractice.①
Ininternationalpractice,manycontinentalcountrieshavepromulgateddo-
mesticdecreesinwhichthestraightbaselineisusedastheterritorialseabase-
lineforcoastalormid-oceanarchipelagos.Andthewatersinsidethebaselines
formpartoftheinternalwaters,ratherthanarchipelagicwaters.Thislegisla-
tivepracticeshouldreceivegreatconcern.SomeexamplesincludetheGalapa-
gosIslandsofEcuador,theFaroeIslandsofDenmark,theCanaryIslandsof
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Spain,AzoresIslandsandMadelynofPortugalandSvalbardIslandsofNor-
way.①Alofthesepracticesofthemid-oceanarchipelagosofthecontinental
countries,intheformofdomesticlegislation,providethatthestraightbaseline
regimeisused.Thebaselinesaredelimitedbyastraightbaselinemethodfor
thewholearchipelago,andthestraightbaselinesthatareestablishedbythis
methodarearoundtheouterarchipelagos.Itclearlyaffirmedthatthewaters
insidethebaselineswereinternalwaters,evenprovidingthestrictpassagere-
gimewithintheinternalwaters.②
Accordingtoexistingdata,thesecontinentalcountriesdonotannouncethe
watersaroundtheirmid-oceanarchipelagosasarchipelagicwaters,butdrawthe
territorialseabaselinesbythestraightbaselinemethodjointingtheoutmost
appropriatepointsoftheoutmostislands.Thewatersinsidethebaselinesare
consideredasinternalwaters.Suchlegislativeactionhasnotbeenclearlyop-
pugnedbyothercountries.③Althoughthepracticesofthesecountriesontheir
mid-oceanarchipelagosarestilnotenoughtoconstituteageneralruleand
principleofinternationallaw,atleasttheyrepresentatrendanddirectionof
howtodrawterritorialseabaselinesforthemid-oceanarchipelagos.Fromthe
developmentprocessofthearchipelagicprinciples,thedifferentrulesandregu-
lationsofthearchipelagicstatesareformedbyalargenumberofnationalprac-
tices.So,inordertoactualyestablishthebaselineregimeofthemid-oceanar-
chipelagos,itisnecessaryforthecontinentalcountriesandtheinternational
communitytomakealong-termeffort.Inanycase,theseprecedentscanbe
usedasreferenceforChinesegovernment.Chinacanalsoconsiderapplyingthe
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urementoftheTerritorialSeareleasedbyEcuadoron28June1971,theDecreeNo.598of
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searchReportNo.2,January1981,East-westEnvironmentandPolicyInstitute,Printedin
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straightbaselinestothegroupsofislandsintheSouthChinaSea,insteadofde-
claringthemusingthearchipelagicbaselines,andregardthewatersinsidethe
baselinesasinternalwaters.①
B.ChineseRegulationsandPracticesontheSouthChinaSeaIslands
TheSouthChinaSeaisasemi-enclosedareawheretheSouthChinaSea
Islandsarelocated.TheIslands’furthestextenttotheeastisattheHuangyan
Islandlocatedat117°45′E,tothewestattheWan-anBeachat109°55′E,to
thesouthattheJamesShoalcloseto4°N,tothenorthattheBeiweiBeachat
21°8′N.Thedistancefromtheeasttothewestismorethan900kilometers;
fromthenorthtothesouthismorethan1800km.②
Accordingtoitsgeographicallocation,theSouthChinaSeaIslandscanbe
dividedintofourmajorgroupsofislands:TheDongshaIslands,theXisha
Islands,theZhongshaIslandsandtheNanshaIslands.TheSouthChinaSea
Islandsaremostlycomposedofsmalislands,banks,submergedreefsand
shoals.Therearerichresourceswithahigheconomicvalueontheislandsorin
thewaters.TheyplayadecisiveroleinmarinetrafficandstrategyforChina.
1.ChineseprovisionsofthestatusoftheSouthChinaSeaIslands
CanChinaapplythestraightbaselinesmethodtodelimititsterritorialwa-
tersoftheSouthChinaSeaIslands? Whatisthelegalstatusoftheadjacent
watersaroundtheSouthChinaSeaIslandsininternationallaw? Theseques-
tionsshouldbeansweredfromthepolicyandpracticeofChineselawofthe
sea.
IntheDeclarationoftheGovernmentofthePeople’sRepublicofChinaon
theChina’sTerritorialSea (September4th,1958),itisstatedthat:1.the
breadthoftheterritorialseaofthePeople’sRepublicofChinashalbetwelve
nauticalseamiles.ThisprovisionappliestoalterritoriesofthePeople’sRe-
publicofChina,includingtheChinesemainlandanditscoastalislands,aswel
asTaiwananditssurroundingislands,thePenghuIslands,the Dongsha
Islands,theXishaIslands,theZhongshaIslands,theNanshaIslandsandal
otherislandsbelongingtoChinawhichareseparatedfromthemainlandandits
coastalislandsbythehighseas.③Theprinciplefordrawingthebaselineofthe
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Chinesemainlandisthat,China’sterritorialseaalongthemainlandandits
coastalislandstakeasitsbaselinethelinecomposedofthestraightlinescon-
nectingbase-pointsonthemainlandcoastandontheoutermostofthecoastal
islands;thewaterareaextendingtwelvenauticalmilesoutwardfromthisbase-
lineisChina’sterritorialsea.TheDeclarationalsostatedthattheaboveprinci-
pleslikewiseapplytotheDongshaIslands,theXishaIslands,theZhongsha
Islands,theNanshaIslandsandalotherislandsbelongingtoChina.
ItisworthpointingoutthattheaboveDeclarationonlystipulatesthatthe
straightbaselinesapplytothefourarchipelagosintheSouthChinaSea.How-
ever,thereisnospecificexplanationonhowtodrawthestraightbaselinesfor
everyarchipelago.Canwetreateveryarchipelagoasawholeandconnectap-
propriatebase-pointsselectedfromaltheouterreefstodrawuniformterrito-
rialwaters?Ortreatalislandsthatconsistofanarchipelagoasseparatedunits
anddrawtheirrespectiveterritorialwaters? AftertheaboveDeclaration,the
Chinesegovernmentdidnothavefurtherlegislationfortheterritorialseaor
anyproclamationdeterminingthebase-pointsorbaselines.
TheaboveDeclarationdidnotindicatethespecificmethodsforhowto
drawthebaselinesforthefourarchipelagosintheSouthChinaSea.However,
ChineseWorkingPaper:theMarineAreaundertheJurisdictionoftheState
submittedtotheSeabedCommitteebyChinesegovernmentonJuly14th,1973
gavesomeclearhints.Article1Paragraph(6)oftheWorkingPaperstatesthat
archipelagosorgroupofislandsclosetoeachothercanberegardedasawhole
todelimittheirterritorialsea.①Itisclearthat,theChineseattitudetowardthe
archipelagosintheSouthChinaSeaisthattheyshouldbeconsideredasa
wholeandtheirterritorialseasshouldbedelimitedwithstraightbaselines.
Article2ofLawofthePeople’sRepublicofChinaontheTerritorialSea
andtheContiguousZone(February25th,1992)stipulatesthat“Thelandterri-
toryofthePeople’sRepublicofChinaincludesthemainlandofthePeople’s
RepublicofChinaanditscoastalislands;Taiwanandalislandsappertaining
theretoincludingtheDiaoyuIslands;thePenghuIslands,theDongshaIslands,
theXishaIslands,theZhongshaIslands,theNanshaIslandsandal other
islandsbelongingtoChina”.ThisLawprovidesthestraightbaselinesverygen-
eraly.Itstipulatesthat“thebreadthoftheterritorialseaofthePeople’sRe-
publicofChinaistwelvenauticalmiles,measuredfromthebaselinesoftheter-
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ritorialsea”;that“themethodofstraightbaselinescomposedofalthestraight
linesjointingtheadjacentbasepointsshalbeemployedindrawingthebase-
linesoftheterritorialseaofthePeople’sRepublicofChina”;andthat“thewa-
tersonthelandwardsideofthebaselinesoftheterritorialseaofthePeople’s
RepublicofChinaconstitutetheinternalwatersofthePeople’sRepublicof
China”.
Subsequently,ChinaissuedtheDeclarationoftheGovernmentofthe
People’sRepublicofChinaontheBaselinesoftheTerritorialSeaofthe
People’sRepublicofChinaonMay15th,1996.InthisDeclaration,thegovern-
mentannouncedtheterritorialbaselinesofpartofthemainlandandXisha
Islands.
2.PracticesandSuggestionsontheIslandsintheSouthChinaSea
Asmentionedabove,SinceChinaisnotanarchipelagicstate,itcannot
drawarchipelagicbaselinesfortheSouthChinaSeaIslands.However,China
canestablishnormalbaselinesandthestraightbaselinesonsomeoralofthe
islandsintheSouthChinaSea(suchastheNanshaIslands).①Accordingto
China’sexistinglegalpractice,Chinadidnotapplythearchipelagicregimeto
delimittheSouthChinaSeaIslands,rather,itintendstoapplythestraight
baselinesthatconsidertheDongshaIslands,theXishaIslands,theZhongsha
Island,andtheNanshaIslandsasawhole,respectively.Consideringthediffer-
entnaturalandgeographicalconditions,theselectionofbase-pointsandbase-
linesforeacharchipelagoshouldbeconductedseparatelyasfolows:
TheXishaIslandshasthemostislandsthatareabovewaterathightidein
theSouthChinaSea.Ithastwenty-twoislandsandsevenshoals,withatotal
areaofeightsquarekilometers.TheXishaIslandscanbedividedintothe
XuandeIslandsandtheYongleIslandsaccordingtotheirgeographicalsitua-
tion.Somescholarsthereforeclaimthatthetwoislandsshoulddelimittheir
territorialseaseparately.② Whereasbecauseofthecloserelationshipbetween
thetwoislandsingeography,andtheirsignificantimportancetosecurityande-
conomicinterestsofChina,theboundaryoftheterritorialseafortheXisha
Islandsshalbedelimitedasawhole.InChina’sDeclarationontheBaselinesof
theTerritorialSea,thebaselinesofterritorialseaofXishaislandsweredrawn
bystraightbaselines.Chinaselectedtwenty-eightbaselinesaroundeight
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islandsoftheXishaIslandsanddrewstraightbaselinesbyconnectingthese
pointssequentialy.Thewatersonthelandwardsideofthebaselinesoftheter-
ritorialseaconstituteinternalwatersofthePeople’sRepublicofChina,rather
thanarchipelagicwaters.Inotherwords,thewatersonthelandwardsideofthe
baselinesoftheterritorialseaofXishaIslandsapplytheinternalwaterregime
ratherthanthearchipelagicregime.Inaddition,theDeclarationstipulatesthat
Chinawilannouncetheremainingbaselinesatanothertime.Sofar,nomore
base-pointsandbaselinesofotherislandsexceptforXishaIslandsintheSouth
ChinaSeahavebeenpublished.
TheDongshaIslandsconsistofoneisland(PratasIsland),onereef(Pra-
tasReef)andtwobanks(NorthVerekerBankandSouthVerekerBank).A-
mongthem,PratasIslandistheonlycoralislandthatisabovewater.Itisthe
islandthatis“anaturalyformedareaofland,surroundedbywater,whichisa-
bovewaterathightide”.ThePratasReefisasubmergedreefthatispartialy
abovewateratlowtide,whiletheNorthVerekerBankandtheSouthVereker
Banksubmergeundertheseaaltheyearround.Anislandwiththestructureof
oneisland-onereef-twobanksishardtoidentifyasarealarchipelagoinrespect
togeographicalfactors.
ThemainbodyoftheZhongshaIslandsisZhongshaAtol,whichisunder-
neaththewater.Itisnotatruearchipelagobutinsteadreefs.Traditionaly,
HuangyanIsland(itisalsocaledScarboroughReef)whichis160nauticalmi-
lesfromthesoutheastoftheZhongshaIslandsisconsideredaspartofthe
ZhongshaIslands.LiketheDongshaIslands,theZhongshaIslandsconsistof
oneislandandahiddenshoalthatcanhardlybeconsideredasanarchipelagic
entityaccordingtoArticle46oftheConvention.Therefore,itishardtoapply
thestraightbaselinesregimetothewholeislands.However,theScarborough
ReefandthePratasIslandcanapplystraightbaselinestodrawtheirterritorial
seasseparately.
TheNanshaIslandsareacomplexcasesincetheyhaveanumberof
islands,mostofwhichareislets.IftheNanshaIslandsareconsideredasa
wholetoapplythestraightbaselinestodrawitsterritorialsea,theterritorial
seawouldbeverybroad.Thiswouldbehardtodo.Ifeachgroupofreefsis
separatelyconsideredasawholetodrawitsterritorialsea,itwouldbedifficult
toselectappropriatebase-points.Comparingthesetwomethods,itseemsmore
reasonabletosplittheislandsandapplydifferentrules.Forthegroupofreefs
thatareclosetoeachotherandcanbeconsideredasawhole,thestraightbase-
linescanbeapplied;forthoseislandsamongthereefsthatarenotappropriate
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tobeconsideredasawholeandsomebiggerislands,theycanhavetheirown
separatebaselines;forsomeisolatedislandsandreefs,whethertodrawmarine
areasotherthanterritorialseaandcontiguouszonedependsontheirnatural
condition.
Nevertheless,thefinalpurposeofstudyingwhetherthearchipelagicre-
gimeappliestomid-oceanarchipelagosandhowtodrawbaselinesfortheSouth
ChinaSeaIslandsistomaintainChina’snationalrightsandintereststotheut-
mostinaccordancewiththeConvention.Ofcourse,thepreconditionisthatthe
disputesovertheislandswithneighboringcountriesaresuccessfulysettled.
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